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Class Proceedings – Payday Advances

Terry Hunter
I previously wrote about the possibility of a class action against organizations that provide payday advances and loans at rates of interest, including all charges and expenses, which violate s.347 of The Criminal Code of Canada.   That section indicates that a criminal rate of interest is a rate of interest which includes the charges and any other expenses of the transaction that exceeds 60%.   

In the primary case that we have been focusing on, our client was on a disability pension with his wife and a small child and was paying on a very limited income $1,500.00 to $2,000.00 annually on interest charges.   The interest charges ranged between 278% to 515%.

Since we represented our client in having the loan dismissed as being akin to loan- sharking in the Small Claims Court action, we have considered the viability of the Clinic funding a class action.   This would be against that particular lender and others who are providing payday advances on behalf of anyone else who has entered into similar arrangements.

There are currently two similar class actions commenced in Ontario against businesses offering payday advance loans, National MoneyMart Company and Stop-N-Cash.   The difference between those actions and the one contemplated by the Clinic are that in the National MoneyMart Company class action, each transaction contains a clause that says that any dispute must go to arbitration.   That is an individual remedy that may not allow the certification of a class proceeding.   

In class proceedings, one of the principle concerns is that there be common issues to all of the potential plaintiffs.   In a class proceeding the common issues would be:

· Do the payday loans constitute arrangements for the purposes of advancing credit within the meaning of s.347 of The Criminal Code of Canada?

· Does the interest charged by the lender exceed an effective annual rate of 60% when calculated in accordance with the accepted accounting principles?

· Have the defendants conspired one with another in a criminal purpose?

· Is each payday loan agreement between the lender and the borrower void and unenforceable in its entirety by reason of illegality?

· Can the Court assess damages for the class members in relation to the amount of illegal interest that has been charged?

· Should the defendant lenders pay punitive damages to the class?

Other objectives contained in the class proceeding legislation are that any proposed proceeding would encourage access to justice, encourage judicial economy and result in behavior modifications.    In these cases it is clear because of our clients’limited means that they will be unable to prosecute this action if not certified as a class action.   As each class member’s total damages may be small, individual actions are unlikely.   This is a classic case where access to justice is met by certification.   A similar argument is clear for judicial economy.   It is the best use of judicial resources to have the common questions addressed at a common issue trial.   With respect to behavior modifications, if it prevents organizations such as the lender in a particular case, or MoneyMart, from charging usurious or loan-sharking rates of interest and taking advantage of individuals who are economically disadvantaged and have no other means for obtaining credit, the objective is met.

Since the last Clinic Magazine in which this matter was raised, numerous clinics have indicated an interest in referring potential plaintiffs to the Clinic.   We are still looking to widen the number of potential defendants who have similar arrangements for the lending of money to economically disadvantaged individuals.   An internet search on payday advances details a huge number of lenders in North America who are prepared to service this historically disadvantaged group.

The Clinic remains committed to proceeding with this matter and we hope to launch our proceeding by the end of June 2004.   We are still looking to increase the number of lenders who are the target of a class proceeding on behalf of low-income people.   The other part that we are interested in pursuing is the requirement that banks provide more service to the low-income clientele so that they are not a captive audience for these payday advance organizations.   We must strive to ensure that our clients do not become subjected to an alternate banking system that is predatory in its practices.   Anyone who wishes to obtain further information or to discuss this further, please contact me at 1-800-461-8953 Extension #23.     (
Does the Privacy Legislation apply to your non-profit agency?

Megan Pottage

In your role as a Canadian consumer in 2004, you may have noticed some new features on the landscape.  A box to tick off.  A form to opt-in.  A form to opt-out.  A 1-800 number to call.  It’s all about privacy and your consent for the use of your personal information.  All Canadian businesses are subject to the ‘new’ privacy law.  But what about non-profit agencies?  Does this law apply to you?

The answer is maybe, and here’s why…

First of all, although we call it ‘new’ legislation, the Personal Information Protection and Electronic Documents Act (PIPEDA) is federal legislation that was assented to in April 2000.  We call it ‘new’ because the parts of the law with the broad impact we are concerned with didn’t come into force until January 1, 2004.

The cornerstone of the PIPEDA is the requirement of consent from individuals to collect, use or disclose their personal information in the course of commercial activity.  As a non-profit, you may think that you do not conduct commercial activities, so the Act does not apply to you.  However, whether the act applies to you or not is determined on a ‘transaction by transaction’ basis, so non-profits are not automatically exempt.  If you are impacted, it will most likely be connected to your fundraising activities.

The Act defines “Commercial activity” as:

“…any particular transaction, act or conduct or any regular course of conduct that is of a commercial character, including the selling, bartering or leasing of donor, membership or other fundraising lists.”  

As you can see, the law makes it completely clear that if you make money by sharing your donor list, the Act applies to you.  But what about other uses of personal information that you gather through the course of fundraising?

That’s the tricky part.  

The Privacy Commissioner has stated explicitly that fundraising does not fall under “commercial activity”.  However, in obiter in Ontario Regional Assessment Commissioner v. Caisse populaire de Hearst Ltee, the Supreme Court of Canada referred to:  “Many community and charitable organizations, relying from time to time on what would be termed commercial activity to raise funds for the fulfillment of their objectives…”

(‘Obiter’ is any statement in a court decision that does not directly impact the outcome of the decision.  It is not binding on lesser courts, but it is persuasive.)  There is some risk that the courts would hold that the Privacy Commissioner’s statement was in error in light of the SCC obiter and that fundraising is considered commercial activity. 

Also, the Privacy Commissioner has stated that, though the Act does not generally apply to charities, associations and other similar organizations, she recommends that such organizations provide their members, donors or supporters with an opportunity to decline to receive further communications. 

Finally, it is likely that Ontario will pass its own privacy legislation in the next couple of years – it will have to be at least as strong as PIPEDA, so it would be prudent for all organizations to begin to comply with the privacy requirements that are outlined.  There is a fairly long checklist of steps that every organization has to take in order to come into compliance with the act.  It includes appointing a Privacy Officer, developing a Privacy Statement, reviewing and testing your information collection and distribution practices and being prepared for information access requests, complaints and inquiries.

If you have concerns about whether or not the Act applies in your particular situation, or if you have questions about compliance, please feel free to contact the Clinic.   (
Tenant Duty Counsel Program, Simcoe County – Part II

Mandy Hillyard

I feel that it is important at this time to expand some more on the issue of our Clinic's goal of zero evictions in social housing, which I wrote about in the February 2004 issue of this magazine. Since that was written, I have had feedback, some positive, some not so positive. As frequently happens, when one is speaking on behalf of low income individuals and families, the negative responses suddenly become tartgeted against the advocate. For anyone who does not know me, I haven't changed over the years. I am the same person I was when I founded the David Busby Street Centre, when I was part of the development of the Barrie Out of the Cold and Couchiching Jubilee House in Orillia, when I was Coordinator of the Simcoe County Alliance To End Homelessness and now as a Community Legal Worker with the Clinic. The thread that ties together throughout my career, (especially in the last 17 years of 26), is the area of poverty, homelessness and working with individuals and families who are dealing with these critical issues. As well, I have dealt a great deal with people living with serious mental illness, substance abuse and being in conflict with the law to name a few. I am a Registered Nurse and I feel very confident in saying that I have not left nursing and in fact, am working very much in the profession but not in the traditional sense. Having a safe, affordable place to live, and food to eat, along with employment, access to education and health care, are all determinants of health. If people are living without these basics in life, it becomes a risk to their physical and mental health and their wellbeing.  

[image: image3.wmf]So with that in mind, I would like to expand somewhat on my previous article which outlined our Clinic's goal to abolish evictions from social housing. Some may think that this sounds too harsh and not doable. In fact, it is always a good thing to have lofty goals that still seem realistic. To clarify, we are not looking to expect all of the responsibility to fall on the social housing providers, and we very much realize that providing housing is not an easy job. What we have been proposing since last November is to work together and with other community partners to develop protocols in all social housing in the county and  to develop community support teams to assist people who are complex and lacking the skills needed to be a good tenant. There will always be the few tenants who break the law or do things that will clearly show that they cannot live in rent-geared-to-income (RGI) housing and they aren't open to working out solutions. In those cases we are fully aware that every strategy tried may not work. But in the majority of cases it is a matter of communication and early intervention. For example, think of how differently things would play out if the following occurred.

The Smith family, in a RGI unit, is late paying their rent or do not pay any rent for the month and this is the first time it has happened. They are contacted by the property manager and/or the superintendent, are given the Community Legal Clinic's phone number and strongly encouraged to call. There might also be a resident in the complex with knowledge of the Clinic that the tenants can call, who would be available to help the tenant in feeling safe to make the call. Once the tenant is in contact with our Clinic by phone or in person and their situation is reviewed with a staff person, a plan can be developed with the property manager around repayment or assistance from the Flex Fund or churches. This can be accomplished with the help of a community support person or team. There would also be some planning around problem-solving so that in the coming months the tenant won't see the same problem repeating itself. Of course all of this would occur before a Notice of any kind is filled out or delivered by the property manager. This may be all that is needed to support a tenant through a crisis but supports could also be put into place to ensure some on-going help and caring, regular phone calls or contact by volunteers to help with some day-to-day concerns and money management. 

The thing that I see presently is the housing provider genuinely being kind but in their kindness the tenant gets into a position that they cannot resolve.  For example, arrears that is far greater than they can manage. Or in some cases, the property manager has such a work load, not many resources developed in the community and no set protocols for these situations, that the tenant falls through the cracks. The result is that they end up at the Tribunal in an almost impossible situation and inevitable homelessness for themselves and their families. (To clarify, leaving town to live with relatives or living in a rental unit that requires 70 to 100% of their income to pay the rent and/or utilities is being homeless because the next step down the ladder is homelessness.)

Recently, a community support team came together around a vulnerable couple who were $5,000 in arrears after I requested an adjournment at the Tribunal to pull this group together. The meeting was very worthwhile and both the tenants and the landlord have an acceptable solution in an almost impossible situation. This is a terrific start. 

By collaborating together to support tenants who are working poor or living on social assistance or pensions (i.e. fixed incomes) and being proactive rather than reactive in our responses, will greatly decrease the number of applications made by the social housing providers at the Tribunal. If a tenant does get as far as a hearing date, then other protocols and strategies would be developed and used to seek a positive end for the tenant and the landlord. If all of these things fail then our clinic would represent the tenant and the result may be a positive solution or possible eviction but at this point it would truly be the remedy of last resort.

The Clinic's goal in zero evictions in social housing is a work in progress and I am looking forward to meeting the social housing managers and developing strategies that will assist everyone in a positive way in the provision of rent-geared-to-income housing. This is important and responsible work and the challenge is before us to do our best at addressing this complex issue on behalf of the people that are being housed in social housing.   

On a very positive note, my Executive Director, Terry Hunter, and I have been invited to speak at a meeting of social housing managers in Simcoe County on June 15th. We are pleased to be meeting with this group to better understand what the housing providers face in their work. We also want to meet the challenge of putting low income tenants at the forefront for all social housing providers in our Clinic’s  service area.(
Volunteers at the Community Legal Clinic – Part II

Jody Maltby

In the January issue of the Clinic Magazine, we shared some information about our volunteer program and its impact on the communities we serve.

A successful volunteer program is constantly moving through a cycle that includes planning, recruitment, orientation and training, supervision and evaluation, and recognition.  Planning is essential for the success of any volunteer program and involves:

-designing volunteer positions;

-creating application forms;

-developing applicatble policies and procedures;

-educating others in the organization about involving volunteers.

Last fall, the Clinic devoted the time of two caseworkers to reviewing and expanding our volunteer program.  In order to attract and keep good volunteers, we have devoted a significant amount of time to developing and finetuning a program that includes the following key elements:

Job Descriptions

We have divided volunteer tasks into four categories: reception, clerical, intake and caseworker assistance.  For each of these areas we have tried to develop clear, consistent descriptions of tasks.  Some of our volunteers enjoy the interaction with people that they find staffing the reception desk and in providing intake.  Others are looking for the challenge of working directly with a caseworker and following a file from start to finish.  Still others prefer the familiarity and repetition of some of our clerical tasks.  

We are striving to ensure that instructions are clear and consistent so that volunteers know what is expected of them and feel comfortable working independently.  Instructions are committed to a manual so that there is no confusion among staff and volunteers as to what is expected.

Recruitment Tools

We have developed a brochure outlining our volunteer program.  It includes an application form that allows potential volunteers to indicate their interest, experience and availability.

We try to have a significant recruitment campaign twice per year, usually in the fall and early in the new year.  This includes newspaper, radio and television coverage along with direct contact with local churches, service groups, information centres, and clients of the Clinic.  

Orientation and Training

Each potential volunteer meets with the co-ordinator of volunteers to determine if s/he is a good fit for our program.  We have developed an extensive training manual for volunteers that includes information about our services and staff, resources, and the history of Legal Aid and Legal Clinics.

Each potential volunteer receives approximately four hours of individual training including background about our services and practical training in the area in which they are going to volunteer.  Clerical volunteers and Caseworker Assistants receive further one-to-one training with a staff member.  Reception volunteers have the opportunity to work with another volunteer until they feel comfortable with the tasks and are ready to work on their own.  Intake volunteers receive much more indepth training and then observe intake for several sessions prior to engaging in the work independently.

Supervision and Evaluation

Each volunteer has a follow up interview after two months of volunteering to ensure that they are comfortable with their role at the clinic.

We try to ensure that volunteers have one staff member responsible for supervising their tasks on any given day so that they are not receiving conflicting instructions from several people.  As much as possible, we strive to have this staff person remain the same to allow for consistency.

The volunteers meet as a group once a month to review tasks and offer concerns and feedback. As well, we provide a weekly (or bi-weekly, depending on need) newsletter for volunteers that updates office procedures and other news. 

[image: image4.wmf]Volunteers are formally evaluated twice per year, to review tasks and expectations.  Volunteers are encouraged to share their changing needs and expectations around their role, particularly around whether they continue to find this a satisfying volunteer experience.

Recognition

Recognition is an important part of our volunteer program.  We try to acknowledge and appreciate the contributions of our volunteers on a daily basis.  It is important as staff that we remember that every hour of volunteer time contributed frees up staff time for other activities.  We also feel that it is important to recognize and appreciate our volunteers formally and publicly.  Several times each year we gather as staff and volunteers together to socialize and build relationships.  This is also a time to honour our volunteers and name the important place that they have in the Clinic.  We also present small gifts at various times during the year and year end honorariums as we are able.  As well, we make an effort to note special efforts by our volunteers, for example during our recent change to a new stats program and the challenges that created for many of our clerical volunteers.

We believe that our volunteers have a significant place at the Clinic and that it is important to let them know how much we appreciate their contribution.  Volunteers who feel needed are far more likely to stay involved and to feel a personal commitment to the Clinic and its work.

As the Clinic continues to expand the work we do, our volunteer program will hopefully expand as well.  We are interested in hearing from other non-profit groups about programs and ideas that have been successful for you. (
Employment Law

Michael Hefferon

In our last issue, I announced the release of our revised kit “FIRED: How to Successfully Sue Your Employer in Small Claims Court”, a self-contained manual that provides dismissed employees with all of the information they require to handle their own wrongful dismissal case in Small Claims Court.    In addition to this kit, our office very recently worked in conjunction with a number of other legal Community Legal Clinics to produce materials regarding a wide range of employment issues which we will make available to anyone interested.   

The nature of employment in Canada has been changing.  Fewer workers are being hired on full time basis with the regular work schedules, conditions of employment and benefits of full time employees.   Workers are faced with a myriad of difficulties, from workplace safety and injuries, harassment and unreasonable demands by employers, to dismissal from employment.   They also must deal with the complex interaction of employment issues and Government benefits including Ontario Works (OW), Ontario Disability Support Program (ODSP) and Employment Insurance (EI).   Our Clinic, among others, has recognized that we should be directing greater attention to the problems of low- income workers, a significant segment of the population.   David Little of the Community Advocacy and Legal Centre in Belleville, a member, as I am, of a Clinic working group that studies Workplace Safety and Insurance Board and other workplace issues confronting employees, had the idea that by working collectively, our group could produce extensive employment resource materials relevant to low income workers.  Topics were assigned to members of our working group and Elisabeth Bruckmann of Parkdale Community Legal Services who has an extensive employment law practice offered to contribute.   

As a result of this joint effort, we now have available concise and useful materials on the following topics: Criminal Law Pardon Applications, Employment Discrimination, Review of Employment Contracts Prior to Hiring, Independent Contractor vs. Employee, O.W. and O.D.S.P. Issues While Working,  Pre-Employment Issues for Newcomers to Canada, Occupational Health and Safety in the Workplace, Discrimination and Harassment in the Workplace, Enforcing Minimum Standards of Employment in the Workplace,  Unionized Workplaces and Remedies against Unions,  Maintaining the Employment Relationship in Times of Illness, Injury or Pregnancy,  Constructive Dismissal – Effects on O.W., O.D.S.P. and Employment Standards, Events Following Termination of Employment regarding Ontario Works and Employment Insurance,  Statutory Remedies for Terminated Workers under the Employment Standards Act, 2000, Occupational Health and Safety Act, Employment Insurance Act  and Human Rights Code,  and Effects of Settling Wrongful Dismissal Claims on O.W. and E.I.   The materials serve to address the most common issues confronting low income workers from pre-employment issues to termination of employment.  Our office has all of these materials available upon request in hard copy and will be endeavouring to make the materials available on line.   

This project not only has served to advance our Clinic’s ability to ensure that workers are aware of and can advance their legal rights, but also to demonstrate the results that can be achieved when Community Legal Clinic’s work together.  (
Creation of the Non-Profit and Charitable Corporation

Paul Dusome

This is the second in a series of articles dealing with corporate governance issues for the non-profit and charitable sector.  This article will give an overview of the incorporation process for non-profit and charitable corporations.  Future articles will cover topics including: status as a charity; record keeping and reporting requirements; directors’ meetings, duties and liabilities; members’ meetings, duties and liabilities; governance models; and changes to the corporate structure.

In Ontario, non-profits and charities can be incorporated either by the provincial government, or by the federal government.  If the group plans to operate outside Ontario, federal incorporation is preferable, as the federal corporation can operate anywhere in Canada.  Ontario-created corporations that wish to operate elsewhere in Canada may have to obtain a licence from the other province or territory to be allowed to operate there.

The vast majority of non-profit and charitable corporations that exist in Ontario are incorporated by the Ontario government.  This series of articles will therefore focus on Ontario-created corporations. 

The corporation, whether non-profit or charitable, is created by a document called letters patent of incorporation.  This document is issued by the government on application by at least three persons, on the application meeting the legal requirements, and on payment of the appropriate fee.  The corporation must have both directors and members. The persons who apply for the incorporation are the first directors of the corporation.  Directors must also be members of the corporation.  Generally, the directors are the persons responsible for overseeing the operations of the corporation. The members are analogous to shareholders in a for-profit corporation, except that members do not receive any dividends or profits.

The incorporation process is almost the same for non-profits and for charitable corporations, with one added step and government fee, for some charitable corporations.  The application for incorporation must be completed in duplicate and signed by the applicants, who will be the first directors.  Usually you will have the same number of applicants as you want to have on your board of directors, to save having to change the number of directors later.  You need to have a name search done by a recognized company, to ensure that the name of your proposed corporation is not confusingly similar to another corporate, business or trade name.  You need to have a head office address, which has a physical location, not a post office box.  You need to have objects, that is the purposes for which the corporation is created.  You will want to ensure that the objects are broad enough to allow the corporation to carry out its immediate activities, as well as future activities.  There are some special provisions that have to be added, such as the corporation not being carried on for gain and directors not being paid for their work as directors.  The application forms must be signed by all the applicants and sent in duplicate with the original name search and the incorporation fee of $155.00 to the Ministry of Consumer and Business Services in Toronto.  It usually takes about 4 - 9 weeks to get the letters patent back, assuming that all the documents are in proper order and there is no objection to the name.

In addition to the above steps, if you wish to create a charitable corporation, you have to add the following steps.  The objects have to be approved by the Public Guardian and Trustee (PGT), an Ontario government official responsible for supervision of charities among other things.  There are also mandatory special provisions that have to be added to the application.  There are two ways of obtaining the approval of the PGT for the objects.  The faster, easier and cheaper way is to use the PGT's pre-approved objects found in Charities Bulletin No. 2, available at www.attorneygeneral.jus.on.ca/english/family/pgt/charbullet/bullet2.asp
If you use a pre-approved objects clause, you do not have to pay $150.00 to the PGT to review and approve the objects you have written, and do not have to wait for that to happen.  You can send your application, name search and fee directly to the Ministry.  If the pre-approved object clauses do not cover what your corporation wants to do, then you will have to write your own objects clauses, then send the signed application form in duplicate, with the name search and the two fees in one cheque ($155.00 to incorporate and $150.00 for the PGT's approval).  If approved, the PGT will send your application documents directly to the Ministry.  If not approved, the PGT will contact you with its concerns and ask you to rewrite the objects to fix the concerns.  The special provisions that are required for all charitable corporations are also contained in this Bulletin.

For more detailed information on the incorporation process, consult the Not-for-profit Incorporator's Handbook published by the PGT, and available at

www.attorneygeneral.jus.on.ca/english/family/pgt/nfpinc.  (
The Subtleties of Tenant Discrimination

Human Rights and Tenancies

Ellie Venhola

Finding, preserving and creating affordable housing through community development locally has always been a tremendous challenge to housing advocates. The local real estate market is currently very fertile as an investment opportunity for property owners. As a consequence, rents have increased and many landlords seem to have less regard for long-term, stable tenancies.  Low-income families continually struggle to pay rent each month. In fact, the Ontario Rental Housing Tribunal continues to process more arrears applications than any other application relating to tenancies. 

A tight housing market is also fertile ground for discrimination against impoverished tenants. Incidents of welfare and/or racial profiling are commonly documented by the clinic during consultations with low-income clients. Discrimination also exists in the form of family status, gender, source of income, sexual orientation, and age.  Sometimes, tenants face a combination of these barriers relating to the same tenancy.

The Ontario Human Rights Code states that:

2.-(1) Every person has a right to equal treatment with respect to the occupancy of accommodation, without discrimination because of race, ancestry, place of origin, colour, ethnic origin, citizenship, creed, sex, sexual orientation, age, marital status, family status, handicap or the receipt of public assistance.

The term “accommodation” refers to housing. Tenants have the right to equal treatment when entering into a lease agreement, when renting or when being evicted from an rental unit. This right also covers renting or being evicted from a hotel room or boarding house.

The Code applies to terms and conditions in tenancy leases such as tenant approval, the amount of rent, security deposits, occupants' rules and regulations, lease termination and eviction. The right to housing without discrimination also includes suitable access to doors, laundry rooms, swimming pools, and repairs.

A landlord cannot discriminate because of a person’s income source, such as the receipt of welfare, disability pension, or other forms of public assistance. Landlords are allowed to use income information, credit checks and references, rental history when they select tenants. Landlords are not allowed to use minimum income or maximum rent-to-income ratios alone as a cut-off rule unless there is evidence that other information was considered. A landlord cannot refuse to rent to someone simply because rental history and credit check / reference information do not exist. Landlords are permitted to require co-signors or guarantors prior to accepting tenancy.

The Ontario Human Rights Commission states that the Code does not apply if the tenant and owner or the owner’s family reside in the same building and share a bathroom or kitchen facility. As well, it does not apply to residences that are male-only or female-only.  A tenant will be discriminated against if she is denied housing because she has children. “Adult only” buildings are not permitted in Ontario except for specific situations such as subsidized seniors' residences or care facilities.

It is illegal under the Code to require public assistance recipients to provide direct payment of rent from social services. A landlord cannot refuse to rent to a large family unless the refusal is based on compliance with an overcrowding by-law. Landlords and property managers also have a duty under the Code to accommodate the needs of families with additional children by allowing them to transfer to a larger unit, if requested. Similarly, if a tenant becomes disabled and requires a transfer to a more appropriate unit, the landlord or property manager should do whatever he/she can to accommodate this. 
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Parents have a responsibility, as tenants, to make a reasonable effort to minimize the noise of children and landlords cannot threaten to evict because of ordinary noise problems. Changing locks without notice to the tenant, evicting without notice, illegal rent raises or other actions to force “constructive” eviction may be dealt with by application for relief to the Ontario Rental Housing Tribunal or the Ontario Human Rights Commission, or both. Generally, where the Tenant Protection Act (“TPA”) provides a remedy for such conduct, it is the venue of choice. When bringing the application, though, the tenant should indicate that the Code is also being breached by the Landlord’s actions.

Tenants have the right to enforce their rights under the TPA and the Code. If a tenant files a human rights complaint against a landlord, any negative behaviour directed toward the tenant as a result of the complaint could make the landlord liable for a further application or complaint alleging reprisal. In these cases, the Commission is the venue of choice.

The Commission does not have exclusive jurisdiction to deal with all complaints. If the Commission believes that a complaint is more effectively or properly dealt with under another law, such as the TPA, it will refuse to hear the complaint until all available remedies are pursued under the TPA. From a practical standpoint, a tenant with a tenancy problem would need to determine whether the complaint is best dealt with initially through application to the Ontario Rental Housing Tribunal or by complaint under the Code. The rental housing Tribunal provides for a more expedient resolution (unless a decision is appealed), but the Human Rights Tribunal will provide a more significant, far-reaching remedy.

As well, the Commission considers harassment a form of discrimination under s. 2(2) of the Code. It defines “harassment” as “comments or actions that are unwelcome to [a person] or should be known to be unwelcome.”  Tenants have the right to be free from such conduct when it is targeted at them personally and based on one or more of the grounds in the Code. However, harassment requires a “course of conduct”, which means that a pattern of behaviour or more than one incident is usually required. 

Tenants may also claim that the tenancy setting constitutes a “poisoned environment”. A tenant may feel that a sense of hostility or unwelcomeness because of insulting or degrading comments or actions that have been made about others by a landlord or other tenants, based on a ground in the Code. When comments or conduct of this kind have an influence on other tenants and how they are treated, this is known as a “poisoned environment.” A poisoned environment cannot, however, be based only on personal views. Evidence must be provided to show that most people would recognize that the comments or conduct are unfair and discriminatory.

The function of the Commission is to develop provincial policies that recognize “the dignity and worth of every person be recognized and that equal rights and opportunities be provided without discrimination that is contrary to law”. The Commission has a broad range of duties: 

· to promote an understanding and acceptance of and compliance with the Code; 

· to recommend for consideration a special plan or program designed to meet the requirements to accommodate individuals; 

· to provide public education; to undertake research designed to eliminate discriminatory practices that infringe rights; 

· to review statutes or regulations, programs or policies made by or under a statute and make recommendations that in its opinion is inconsistent with the intent of the Code; 

· to inquire into incidents of and conditions leading or tending to lead to tension or conflict based upon a prohibited ground of discrimination and take appropriate action to eliminate the source of tension or conflict; 

· to co-ordinate plans, programs and activities to reduce or prevent such problems and assist public, municipal or private agencies, organizations, groups and individuals to engage in programs to alleviate tensions and conflict; 

· to investigate human rights complaints; and

· to enforce the Code and Orders of the Human Rights Tribunal.

Where urgent situations arise, a tenant may also apply to the Courts for injunctive relief: for instance, where a tenant has been locked out of their home unlawfully and the Tribunal process is inaccessible. This request for relief may be attached to an appeal to the Court from a rental housing Tribunal decision. In most cases, these situations include access to the unit, return of property and rights to reside in safe and habitable homes. The Court may order the relief or, for example, grant a temporary restraining order to give the parties time to negotiate.

The legal challenge is to convince adjudicators and to educate the public that discrimination based on prohibited ground under the Code is a serious problem. Most people understand clear concepts of inequality, such as racial discrimination but find other forms or constructive discrimination less clearly. In fact, there is a general sense that landlords and tenant relationships are universally governed by strict rules of business/ contract law with uniform remedies, promoting the notion that the breaching tenant ‘deserves’ the termination of a tenancy.

The reality is that low-income tenants are disproportionately affected by the conduct of landlords in the area of tenancy law. The reasons for such conduct may not be clear or may be differently applied, but the impact on the poor is devastating: they are left without access to affordable, healthy, and safe places to live. 

Some of the above information provided was published on the following websites: http://www.ohrc.ca/;http://www.orht.gov.on.ca/userfiles/HTML/nts_3_7376_1.html; http://www.cleo.on.ca/english/pub/onpub/PDF/oct03/harasdis.pdf; http://www.equalityrights.org/cera/ (
Collaboration with Community Partners

Rachael Howes

Improving the “legal well-being of the community” is a part of the mission statement of this Clinic.  That “legal well-being” is accomplished through more than intake and casework functions.  A large part of the mandate of any clinic is public legal education, community development and law reform.  How do we accomplish that part of our mission statement and fulfill that mandate?  To a large extent, it is through our collaboration with community partners.  

For example, one of the major areas of work for our Clinic is housing.  In this area, Clinic staff are involved in community organizations that address the issues of emergency, transitional, permanent, and affordable housing solutions.  In Orillia, some of those projects include: Couchiching Jubilee House, a transitional house for vulnerable women with or without children, and Hillcrest Lodge, a former long-term care facility owned by the United Church of Canada, which is being revised to reflect a provision of services to marginalized and/or homeless people, perhaps with a focus on transitional housing.

Our staff are often involved in the initial committees that come together to make the idea a reality.  We are able to provide legal support and a consultative role in initial discussions and acquisitions, as well as assistance with such things as incorporation, charitable status and management of the project until a Board of Directors is in place and the project up and running.   Our involvement often continues with staff serving on various Boards of Directors in the community.

The Clinic is also involved in creating community projects.  The newest instance where the Clinic has brought community partners together for a common purpose is called Places for People.  Its mission statement is to provide permanent housing for those at risk of homelessness and to provide opportunities for participants to obtain equity in their units. The group is made up of representatives of various agencies and groups in Orillia, such as the City of Orillia, the Key Program, local churches and the local real estate board.  All have seen poor and marginalized people struggle with housing issues.  This is truly collaboration with community partners at it’s very best.

There are many other instances of the Clinic’s collaboration with community partners on a wide variety of issues affecting low-income people.  Currently, one of our Clinic staff attends on the Salvation Army / Key Program outreach van.  This van travels to the homeless and hard-to-house population of Orillia on a weekly basis providing food, advice, personal care items and comfort.  That outreach also draws in partners from the community including the MPP’s office, Simcoe Outreach Services and Community Care Access.  In the recent past we have been involved in partnering with groups on issues such as the treatment of social assistance recipients by Ontario Works and neighbourhood mediation.  

It is important for the Clinic to have this collaboration with community partners in order to best identify systemic issues around the specific legal needs of low-income people.  Identifying those systemic issues allows us to take part in law reform for changes in legislation to correct laws that are unfair. 

We continually strive to be even more collaborative within our community in order that we can truly assist in improving the legal well-being of the communities we serve. (
Social Assistance

Margo Ayers

In our last newsletter, I reported on the issue of medical transportation costs that could be covered by the Ontario Disability Support Program.  First, I would like to correct a statement made in that article where I gave an example of treatment received by an Ontario Disability Support Program recipient from a social worker, as being an unregulated profession.  To clarify this, the Ministry’s policy, as it relates to the coverage of medical transportation, provides transportation costs for treatment to those professionals designated under the Regulated Health Professions Act, 1991.  The example I gave, "social workers", are not designated under this Act but are a regulated profession.

Now that I have clarified that coverage was only provided for treatment to those professions designated under the Regulated Health Professions Act, I have some good news.  The Ministry recently expanded their policy to include treatment for mental health therapy or counselling provided that the treatment has been prescribed by a professional designated under the Regulated Health Professions Act, 1991.  The treatment must be prescribed and followed by a physician, psychiatrist or psychologist in this case.  This is a positive step by the Ministry, but does not mean that transportation to other types of treatment outside of mental health therapy or counselling can’t be obtained.

As I outlined in my last article, an ODSP recipient whose physician or other professional designed under the Regulated Health Professions Act, 1991 recommends a form of treatment not covered by the Ministry’s policy, can appeal a denial of that transportation cost reimbursement to the Social Assistance Review Board.  The Social Assistance Review Board must be guided by the Ontario Disability Support Program Act and Regulations when adjudicating appeals, which does not limit the type of treatment obtained.

[image: image6.wmf]Clients may be referred to the Legal Clinic if they are unsure of whether they should be receiving reimbursement for travel costs.  In order to appeal, they must first be denied the reimbursement and ask for a decision letter.  Once the decision letter is received, they must request an “internal review” in writing within 10 days of receiving the decision.  An appeal to the Social Benefits Tribunal cannot be made until after the request for an internal review has been done in writing. (
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Community Legal Clinic-Simcoe, Haliburton Kawartha Lakes


presents:





POVERTY LAW WORKSHOP





For Lindsay Service Providers





Thursday


June 3, 2004





9 a.m. to 12:00 p.m.


Registration & Refreshments


at 8:45 a.m.





at


Lindsay Police Services


Community Room


6 Victoria Ave.N.





This workshop will help you:


know how to help your clients apply for Ontario Works and Ontario Disability;


know when the Tenant Protection Act applies to your clients;


get a general idea of your clients’ rights as tenants;


know what to do when your clients are illegally evicted or receive notices of eviction;


know what services the Legal Clinic can provide to you and your clients.





No Fee but Registration Required





Register by providing your Name, Organization, Contact phone and fax numbers to Megan Pottage at:


Fax: 705-326-9757


Phone: 1-800-461-8953 or


Email: pottagm@lao.on.ca














Homeless Maze coming to Simcoe County





Friday, June 11, 2004


St. Paul’s United Church, Orillia





This one-day educational workshop is designed to assist people


in gaining a better understanding of what it is like to be marginalized and facing issues such as homelessness, hunger and poverty.  In an interactive setting, participants assume various identities as they search throughthe “maze” of community resources in an effort to meet their needs, such as housing, food, clothing, financial assistance, etc.


For more information contact


Simcoe County Alliance to End Homelessness at 735-6838 or


The Key Program at 325-2201, ext. 3547.
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